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"(3) (a) Within l8 months but no later than 12 months before 
the effective date of standards established pursuant to this subsection 
any manufacturer or manufacturers may file with the Secretary an 
application for a public hearing for review thereof and requesting 
a suspension for one year of the effective date of such standard. 
Upon receipt of such application, the Secretary shall promptly hold 
a hearing to enable such manufafeturer or manufacturers and any other 
interested person to present infnrmntlnn -ral ftting to nTQilAblc ^ . ' 

*ej*B»ola8y. The filing of an application for review under this 
paragraph shall not operate as a stay of such standards. 

"(b) In connection with any hea'-ing under this subsection, the 
Secretary may sign and issue subpenas for the attendance and testimony 
of witnesses and the production of relevaflt papers, books, and doctiments, 
and administer oaths. Witnesses summoned shall be paid the same fees 
and milage that are paid witnesses in the courts of the United States. ' 
In case of contumacy or refusal to obey a subpena served upon any 
person under this subparagraph, the district court of the United 
States for any district in which such person is found or resides or 
transacts business, upon application by the United States and after 
notice to such person to appear and give testimony before the Secretary 
or to appear and produce documents before the Secretary, or both, and 1 
any fail\ire to obey such order of the court may be punished by such 
court as a contempt thereof. 



"(C) Any decision issued by the Secretary grant or deny such one year 
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suspension under this subsection shall be subject to judicial 
review by the United States Coiirts of Appeals for the District of 
Columbia, upon the filing in such coxxrt within thirty days from 
the date of such decision of a petition by any interested person 
thereby praying that the decision be modified or set aside in whole 
or in part. A copy of the petition shall forthwith be sent by 
registered or certified mail to the Secretary and thereupon the 
Secretary shall certify and file in such coxirt the record upon 
which the final decision coniplained of was issued, as provided in 
section 2112 of title 28, United States Code. The coiirt shall hear 
such petition on the record made before the Secreteury. The findings of 
the Secretary shedl be prestimed correct. The coxirt may affirm, 
vacate, or modify any decision of the Secretary and, when appropriate, 
issue such process as may be necessary, or may remand the proceedings 
to the Secretary for such further actions as it may direct. The 
judgment of the court shall be subject to review only by the Supreme 
Co\irt of the United States upon a writ of certiorari or certification 
as provided in section 125U of title 28, United States Code. The com- 
mencement l)f a proceeding under this subparagraph shall not operate 
as a stay of the final decision of the Secretary, unless and until 
the court determines that the interests of the public are best served 
by a stay of such final decision. Proceedings before the court, 
as authorized by this subsection, take precedence on the docket over 
all other causes and shall be assinged for hearing and trail at the' 
earliest practicable date and expedited in every way. 



MEMORANDUM 



Section 202 freezes into law emission standards for 1975 models 
that are 90^ below the 1970 model levels and lower than automakers know 
how to meet. If these standards become fixed in law, the technology known and 
foreseeable today would not permit the building of cars after January 1, 1975. 

Much has been learned in the past few years about how to control 
emissions from vehicles. The automobile companies expect to learn much 
more in the next two or three years. However, unless the science and 
technology of emission control moves ahead much faster than is now believed 
possible, the automobile companies will not be able to meet the standards 
prescribed by the bill. 

The likelihood of this contingency is sufficiently acute that 
additional language shoiild be added to Section 202 along the following lines: 
(a) The standard proposed in the Committee bill needs to be accompanied 
by some administrative relief remedy to avoid production shut downs 
in the event control technology is not developed soon. Judicial review 
is no substitute for administrative review for a number of reasons: 

(1) the expertise to make such a determination rests with 
an administrative department (HEW) ; 

(2) no agency record or findings would be available to the 
court to aid it in its determination; and 

(3) a court would require a substantial period of time to 
develop the expertise necessary to make such a finding and 
a time delay would hamper progress in emission control. 



In the development of emission controls and their incorporation 
in automobile production, lead time is a critical element. Lead time 
requirements are dictated by internal schedules covering engineering designj 
construction of models to determine interior and exterior dimension and 
configuration; construction of prototypes; reliability and durability 
testing; letting of tool, die and component orders; conversion of plants 
to new model production, and finally, full production. Agency determination 
concerning Federal safety and exhaust emission standards and test procedures 
obviously has a profound impact on lead time schedules. For example, 
present Federal emissions certification procedures, which require prototypes 
to be actually driven for 50,000 miles, are currently being changed by agency 
riilemaking. The proposed changes will increase the manufacturer's test time 
requirements, which previously took 4.-6 months prior to granting a Federal 
certificate. Deadline for filing comments on this change is mid-October, 
and the final rule cannot become effective until mid-November at the earliest. 
Since the method of measuring compliance with a standard is integral to the 
standard itself, and since the only unit of government which possesses the 
expertise to set test methods and standards is the Department of Health, 
Education and Welfare, that agency is fully equipped to evaluate lead-time 
effects. 

(b) If authority to extend the standard's effective date is vested in 
the agency, the statute should specify the date by which the agency 
must act to grant the extension. To meet auto industry lead time problems 
a statutory requirement for agency decision on the 1975 model standards 
should come no later than January 1, 1972. To delay beyond January, 1972 
would so compress the time for much needed research to reach the new 
levels, completion of the durability tests, letting of tool, die and 
component orders, and setting up production runs as to make compliance 
unachievable or create problems with production line quality. 
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(c) If the 1975 model year standard is not found achievable then 
language must be added to permit the Secretary to set an achievable 
standard for 1975 models. 

(d) Emission standards are inextricably linked to measurement 
techniques. One cannot stand vithout the other. In order to permit 
the auto industry opportunity to comply with the standard proposed in 
Sec. 202 for pollutants which are not presently subject to control, 

' a requirement should be added that the Secretary must specify 
techniques for measuring emissions against the standard no later than 
180 days after enactment of the bill. 

(e) If the Secretary extends the effective date of the 90^ standard 
beyond the 1975 model year, then the bill should be amended to require 
the Secretary to publish his alternative standard within a set time 
period before the effective date of the alternative standard (i.e., if 
the Secretary determines by January 1, 1972 that the proposed statutory 
standard cannot be met by the 1975 model year, and the Secretary utilizes 
the "safety valve" to extend the standard to 1976 models, then some 
specified date such as January, 1973 should be spelled out in the statute 
as the deadline for final publication of the standard and its 
measurement techniques) . 

(f) Alternative propulsion systems must comply with the same 
standards as 1975 model internal combustion engines. Committee Print #2 
(dated September 8, 1970) appears to require this, but it would be 
appropriate to incorporate explicit language carrying out such Intent. 



DRAFT 

September 9, 1970 

PROPOSED REVISED SECTION 202 (b) (1) 

" (b) (1) Within 180 days after the enactment of this 
section, the Secretary shall publish in the Federal Register 
a proposed emission standard applicable to any light duty 
motor vehicle or any light duty motor vehicle engine manu- 
factured after January 1, 1975, which will represent (i) 
for those air pollution agents for v;hich Federal emission 
standards were in effect prior to the date of enactment 
of this Act, a ninety per centum reduction from allowable 
emissions for, and based upon measurement techniques applic- 
able to, 1970 model year vehicles or engines, and (ii) for 
those air pollution agents for which no Federal emission 
standards were in effect prior to the date of enactment of 
this Act, such standards as are believed necessary to attain 
and maintain the national ambient air quality, standards 
established under this Act. 

" (2) Within 180 days after the publication of 

such proposed standard, the Secretary shall hold a public 
hearing and shall promulgate such standard in final form 
after such .hearing, unless, based upon a preponderance of 
the evidence adduced at the hearing, he finds that the 
proposed standard is (i) not necessary to assure attainment 
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and maintenance of national ambient air quality standards 
established under this Act, or (ii) involves a greater 
degree of emission control than is achievable through 
application of the latest available or foreseeable tech- 
nology. In making his findings the Secretary shall 
evaluate the anticipated performance of such vehicle or 
engine over its lifetime and other alternatives available 
to attain and maintain the national ambient air quality 
standards established under this Act. Consistent with the 
findings made on the basis of the evidence adduced at such 
hearing, the Secretary shall promulgate a final standard 
no later than January 1, 1972. 

NOTE: If adopted. Committee Print No. 2, September 8, 

1970, page 47, line 23 should read: " (3) In 
the event 



